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THE RIGID CONSTITUTION. 

JOHN PYM, speaking of forms of government, maintained 
that 

. . . time must needs bring about some alterations . . . Therefore 
have those commonwealths been ever the most durable and perpetual 
which have often reformed and recomposed themselves according to 
their first institution and ordinance ; for by this means they repair the 
breaches and counter-work the ordinary and natural effects of time. 

Dr. Oberholtzer, in his Referendum in America, declares : 

It is almost impossible, except when public opinion is wrought up in 
some extraordinary manner, to change the constitution of the federal 
union. Most of us will agree that it is a very fortunate safeguard, a 
proud feature of our political system which we should hold fast to. 

Which of these views is right ? The constitution of the United 
States is, it seems, the oldest written constitution in existence. 
After one hundred and seventeen years, it ought to be possible 
to test the two conflicting theories by the experience of America. 
There is no question here as to the fact of rigidity. Owing to 
the stringency of the conditions which limit the power of 
amendment, the federal constitution has become practically 
unalterable. Except as the result of the volcanic upheaval of 
the great Civil war and by the use of such devices after the 
war as were, to say the least, unprecedented, there has been no 
change since 1804. 

At first sight, it seems curious that the men of one genera- 
tion should be treated as competent to bind, by inflexible gov- 
ernmental arrangements, the generations which succeed. In 
the analogous instance of wills, we are every day finding how 
futile are the efforts of testators to provide even for the con- 
tingencies applicable to their own families for one or two gen- 
erations. The grip of the dead hand on property which it once 
owned sadly hampers existing lives. The world is for the liv- 
ing; and yet the dead man's will governs — a will which he 
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himself would probably vary if he could see the altered circum- 
stances. 

The struggle between new forces and old restraints or doc- 
trines is found also when expanding scientific knowledge meets 
the barrier of fixed creeds, fixed dogmas, fixed formulae: 
when a Napoleon contemptuously kicks over the elaborate but 
antiquated military systems of Europe ; and when the Boers 
show military men the true methods of modern warfare. But 
as it is human to err, it is human also to be ever trying to im- 
pose our wisdom on the future. 

It is remarkable that in none of the forty-five states of the 
Union is any such rigidity favored as in the federal constitu- 
tion. According to Dr. Oberholtzer, the average life of a state 
constitution is twenty years ; and the tendency is everywhere 
to make alteration easier. A new convention meets, and a new 
constitution is framed ; and in nearly all the states a simple 
majority of the votes cast is sufficient for adoption. The states 
seem to follow Cardinal Newman's theory : " In a higher world 
it is otherwise ; but here below to live is to change, and to be 
perfect is to have changed often." Probably, the practice of 
inserting in state constitutions provisions which should properly 
appear in state statutes has something to do with the frequency 
of the changes. But it is a matter of wonder to us outsiders 
that the same great people should allow so liberally for growth 
in their state garments and submit so placidly to the strait- 
jacket for national purposes. 

During the discussions which preceded, in Australia, the 
adoption of the existing federal constitution, the objection 
which influenced most votes against the federal scheme — at 
least in the more populous colonies — was the difficulty of 
amendment. It was urged that minorities had too much power 
to obstruct such amendments as experience might dictate. 
These objectors did not object to union : they wanted a closer 
union, a more effectual obliteration of the artificial state bound- 
aries. Yet in the ineffective convention of 1891, the amending 
power, though second only in importance to the creative 
power, received very scant consideration ; and such as it did 
receive was rather in the direction of making amendment more 
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difficult. In the convention of 1897-98 also the subject was 
but indifferently treated. But, after the first referendum 
(which was unsuccessful so far as New South Wales was con- 
cerned), the opponents of the bill as it originally stood secured 
an important concession in the direction of facilitating amend- 
ments; and in all the colonies the second referendum was 
much more favorable to the bill than the first. As finally 
adopted, and as passed into law by the British Parliament, the 
Australian constitution still bears traces of the United States 
system of curbing and restriction and minority rule ; it still re- 
quires the concurrence of artificial majorities for amendment; 
but it is less hopeless to look for amendment in Australia than 
in the United States. The question, however, remains: were 
the framers of the constitution of the United States right in 
restricting so narrowly the power to amend ? Naturally, the 
advocates of the bill in Australia said they were right in such 
restriction. As one popular orator put it : "A healthy man 
need not always be taking drugs." But, to follow up the 
metaphor, is it well to treat the healthy man as if he were an 
irresponsible child, and to put the drugs away, out of his reach? 

It is not easy to give a satisfactory answer on such a subject 
by appeal to experience. Opinions must differ as to most of 
the amendments of the federal constitution which have been 
proposed ; and it is not wholly safe for a stranger to assume 
that this or that alteration would have been advisable. Is there 
any ultimate test of expediency in politics? Can we reduce 
any problem of a complicated society, in an age of greed, to a 
common denominator of common sense? Apparently not; 
and yet, with a deep diffidence of myself but with the aid of the 
masterly treatises written of late years on American public law 
and history, I shall venture to refer now to some proposals 
actually made in Congress which, in the opinion of Americans 
well qualified to judge, would have commended themselves to 
the vast majority of thinking persons, but to which the forms 
and restrictions of the constitution presented an insuperable 
obstacle. 

Dr. Bryce, in his American Commonwealth, says that in 1884- 
86 no less than forty-seven proposals for amendment were in- 
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troduced into Congress. Not one was carried. Not one, I 
think, passed even the ordeal of Congress, so as to be pre- 
sented to the state legislatures. Leaving aside certain pro- 
posals which may be the subject of much difference of opinion, 
and others which (owing to the very hopelessness of amend- 
ment) must have been of the irresponsible popularity-hunting 
or " kite-flying " order — leaving aside amendments forbidding 
polygamy, forbidding the sale of alcoholic liquor, conferring 
the suffrage on women, making elections triennial instead of 
biennial, enabling Congress to limit the hours of labor — the 
list included certain amendments which judicious and far- 
sighted men of all parties would favor. One was that the 
president should have power to veto any item of an appropri- 
ation bill, and not be faced with the alternative of permitting 
some obviously improper appropriation of money for some 
private and selfish purpose or else of putting his veto on the 
whole bill and thereby throwing the national finances into chaos. 
As the constitution stands, the president, the elect of the peo- 
ple, the responsible leader of the people, is powerless. He must 
accept either the whole bill or nothing. That the power pro- 
posed is wanted seems to be indicated by the fact that in the 
newer state constitutions generally the power to veto details is 
given to the state governors. 

Another proposal was to enable Congress to make uniform 
marriage and divorce laws. We have taken this power in the 
Australian constitution, and we mean to use it. It is surely 
not presumptuous to hold that uniform legislation on a subject 
which lies at the very root of all civilized society would be bet- 
ter than the present conflict between the marriage law and 
practice of the strict states and that of the lax states, and the 
scandalous abuses to which this conflict gives rise. There is 
no need now for state boundaries as regards marriage laws. 

Another proposal was to have senators elected by the people, 
not chosen by the state legislatures. It is not well that state 
elections should turn on federal issues ; and yet the state legis- 
latures determine how presidential electors shall be chosen, and 
they elect the federal senators. The problems which the state 
legislators have to face are disturbed by powerful cross-currents 
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of federal politics. As Mr. H. J. Ford says, continuous efforts 
are made to control state politics in the interests of the great 
national parties. Such a system does not seem to conduce to 
good government. That the people as a whole would probably 
approve of the change, is shown by the fact that the House of 
Representatives has endorsed it by the requisite two-thirds 
majority. But the Senate will not have it. Senators will not 
abandon the ladder by which they have attained to power, and 
without which they may not be able to return to it. 

But what can be said against the proposal to have the presi- 
dent elected by the direct vote of the people and not by the 
special body of pledged electors ? The revered founders 
of the constitution plumed themselves highly on the device 
which they invented for lifting the election of president high 
above party issues, for making him the elect of the elect. 
What could seem more excellent, a priori, than to choose men 
from each state, before each presidential term, for the sole pur- 
pose of electing the president and the vice-president ? These 
chosen men were nicely and critically to weigh each claimant's 
qualifications, and the result of the ballot in each state was to 
be sent to the president of the Senate. This system of appoint- 
ment, according to Alexander Hamilton, 1 was almost the only 
part of the system which escaped without severe censure or 
which received approbation from opponents of the constitution. 
It would be " much less apt to convulse the community with 
any extraordinary or violent movements, than the choice of one 
who was himself to be the final object of the public wishes." 
Yet so great is the actual convulsion of the community at each 
presidential election that proposals are now strenuously pushed 
to extend the term and to render the president incapable of 
re-election. Arguments for this change are found in the strain 
for six months of an exciting campaign, in the consequent de- 
pression in business and restriction of trade in view of uncer- 
tainty as to the policy to be pursued, and in the fact that the 
hope of re-election affects a president's actions during his third 
and fourth years. Of course every impartial elector, chosen to 

1 Federalist, lxviii. 
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vote for president as an impartial juryman is sworn to give his 
verdict, is pledged to the hilt as to his vote. As Mr. Wood- 
row Wilson wittily says, he is " a bell-punch to the hand of his 
party convention." No irony is keener than that of facts when 
contrasted with the wisest prophecy. Here in Australia, one 
of the leaders of the convention in 1891 oracularly asserted that 
it was " absolutely impossible " to leave the question of the 
adoption of the constitution to a referendum of the people ; 
and yet, within eight or nine years, this was the very procedure 
by which the constitution was adopted ! These failures of 
foresight point to the wisdom of leaving the political course 
open in every direction for future action, and for refusing to 
assume, like Job's comforters, that wisdom will die with us. 

There appears also to be a general consensus of opinion that 
the provision in the constitution which in effect excludes all 
executive ministers from membership in either house of Con- 
gress was an error; and if the constitution were to be re- 
framed, it would probably be eliminated, in spite of Montes- 
quieu's theories. This prohibition seems to be at the root of 
many of the evils of congressional government. It renders 
necessary the elaborate system of committees of each House, 
which deliberate in private and take the testimony of the de- 
partmental secretaries. It has forced the people of the United 
States into their peculiar party system. Much abused as is 
this system, tyrannous as are its methods, it is, as Mr. Ford 
has pointed out, a moderating influence of great importance. 
It is a device whereby the executive and the legislature are 
subjected to some general control and are brought into some 
cohesion, some unity of action, through the operation of party 
policy and of party pressure. Without claiming for the British 
system of responsible government any excessive merit, there 
certainly is a great advantage in having ministers in Parlia- 
ment, and in having one body of men who lead and guide the 
business of the legislature, preparing legislation as well as 
administering the great departments. Von Hoist says that 
Congress would not submit to even such a trifling change as 
would allow secretaries of departments to debate questions in 
Congress and to explain the needs of their departments, be- 
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cause such a change would involve a reduction of the power of 
Congress. But there is little reason to doubt what the public 
interest demands. 

I am not attempting to exhaust the long catalogue of amend- 
ments which have been strongly supported and commended, 
but which the public men of the United States have despaired 
of obtaining. It would be easy to point to many other pro- 
visions which seem to be blots, to many gaps which one would 
think ought to be filled. For instance, whatever may be our 
private views as to the expediency or inexpediency of particular 
modes of taxation, most of us will agree that the national Con- 
gress, in imposing direct taxes, ought not to be rigidly con- 
fined, as it has been held to be, to a levy in proportion to the 
population of the several states. Again : how many men of 
first-rate talent and public spirit must have been kept out of 
public life by the mandate of the constitution that every repre- 
sentative and senator must, when elected, be an inhabitant of 
the state in which he shall be chosen? A man of the first 
rank of talent, of Republican principles, has little chance of 
serving his country in Congress if he live in a Democratic 
state. Had there been such a provision in England, the 
country would not have had the service of Burke, nor, prob- 
ably, of Gladstone or of Morley. Such a rule is conceived in 
the narrowest spirit of localism ; and it encourages parochial- 
ism as against nationalism. Again — though this is a minor 
matter — that provision forbidding either House to adjourn for 
more than three days during a session without the consent of 
the other must sometimes be very inconvenient. Does it 
serve any useful object? Has it ever been found useful? 
Again, the quorum necessary for each House to do business is 
too large. A majority of the members is too much to require. 
Such a clause makes it necessary to enforce the attendance of 
members by penalty; and it compels members to waste much 
valuable time in listening to speeches which lead to nothing 
practical. Again, an act giving the law courts power to decide 
disputed elections would be invalid ; for by the constitution 
each House of Congress is made judge of the returns. Nor is 
there any provision in the constitution for the case of the elec- 
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toral votes of a state in a presidential election being contested. 
In the Hayes-Tilden controversy of 1876-77, this defect caused 
a very serious crisis ; and although eventually Mr. Hayes was 
declared to be duly elected, the constitution suffered a violent 
strain in the methods used to obtain a peaceful settlement. 
There is also no provision for the case of a member of Congress 
wishing to resign his seat ; and inasmuch as there is no express 
power conferred on either House to commit for contempt one 
who is not a member, the power has been strenuously disputed, 
and the limits of the power cannot be said to be even yet com- 
pletely defined. 1 As for the reform of the civil service, I 
understand that the problem is made exceedingly difficult by 
the fact that no limitation can be put on the president's power 
to nominate. And is it too presumptuous in me to say that 
there would be manifold advantages to the public if the federal 
supreme court could be made the final court of appeal in cases 
arising under state laws as well as in those arising under fed- 
eral laws and the federal constitution? 

Because it is practically impossible to amend the constitution, 
men who have to work under it have been forced to very crit- 
ical and ingenious discussions as to its meaning ; and the desire 
to make the venerable parchment meet new conditions has lea 
to some extraordinary results. I think it is not too much to 
say that the constitution has not merely been unfolded by the 
courts; it has been amended by the courts. And although 
the people of the United States were exceptionally fortunate 
in the judges who ruled the supreme court, especially in the 
early and plastic period of the constitution, it must be admitted 
that judges are not persons to whom the amendment of a con- 
stitution should be entrusted. Their function is to interpret 
and apply the law, not to make it or to change it. It is not, 
indeed, impossible for the same mind that pursues the strict 
road of logical reason to look ahead and around and foresee 
with a statesman's eye the character of the country which he is 
nearing, the tendency of his decisions. But the better a man 
is as a lawyer, the less he will allow himself to be influenced 

'Von Hoist (1887), p. 103. 



No. 2] THE RIGID CONSTITUTION 2 1 1 

by party or personal predilections to depart from the law as 
expressed or implied. One of the most interesting courses of 
study for any jurist is to be found in the long series of decisions 
on the United States constitution. The chief " safety valve " in 
an otherwise dangerously rigid constitution has been found in 
what is called the " elastic clause " : " to make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this constitu- 
tion in the government of the United States or in any depart- 
ment or officer thereof." The courts seem sometimes to read 
this clause as practically enabling Congress to do by law what- 
ever the constitution ought to have, but has not, enabled it to 
do. It seems that of late the judges go very far in their con- 
ception of implied powers, on the ground of the " inherent 
sovereignty" of the United States; and it is difficult to see how 
far the doctrine may carry them. Where is the limit? The 
power to legislate for territories is deduced from the power to 
acquire territory ; and the power to acquire territory is deduced 
from the power to declare war and to make treaties. It reminds 
one of the movement of a traveler whose route is marked for 
him by cairns of stones. In pushing forward, he never loses 
sight of the last cairn that he has touched ; but the cairn from 
which he started is out of sight. The adherents of the broad- 
construction school argue — and with great reason — that to 
limit the powers to those expressly set forth in the constitution 
would render that constitution unsuitable for the purposes of a 
rapidly-growing nation with rapidly-changing conditions ; that 
to deny this or that necessary power would provoke revolution. 
Very good ; but the question remains : is it well to leave the 
improvement of the constitution to the judges? Would it not 
be far better to leave the task of improvement to the action of 
public opinion, inspired by public needs, and speaking through 
its appropriate organs of Congress and the polling-booth ? 

It is worth while to recall some of the expansions of the 
constitution by judicial decision and by accepted practice. 
From the short clause enabling Congress " to regulate com- 
merce with foreign nations and among the several states and 
with the Indian tribes," the court has deduced an implied 
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power to legislate for the control of all navigable waters (even 
a state river such as the Penobscot), for the construction of 
wharves and other works, for the prohibition of immigration, 
for laying an embargo on shipping, for the establishment of an 
interstate commission with power to interfere with railway 
companies and with transportation rates. From the power " to 
lay and collect taxes " etc., in order to " pay the debts and 
provide for the common defence and general welfare of the 
United States," the judges have deduced a power to frame a 
protective tariff; and, with the aid of the power " to borrow 
money on the credit of the United States," they have deduced 
a power to establish and maintain a national bank of issue, and 
to treat its notes as necessarily and absolutely exempted from 
state taxation. The framers of the constitution were great 
sticklers for private liberties. The first ten amendments — 
adopted en bloc immediately after the constitution in order to 
satisfy the scruples of the time with regard to private and 
individual liberty — all tended to secure the individual citizen 
and the individual state against federal encroachments. Yet 
these constitutional guarantees were brushed aside by Lincoln 
in the supreme crisis of the great Civil war. He took on him- 
self, practically, the powers of a Roman dictator, uncontrolled 
and uncontrollable. Merely because the constitution made 
him " commander-in-chief of the army and navy of the United 
States, and of the militia of the several states when called into 
the actual service of the United States " he could levy an army 
by calling for volunteers without the preliminary consent of 
Congress ; he could instruct the military officers to refuse to 
obey a writ of habeas corpus ; and of his own will he could 
emancipate the slaves. Such an emancipation was obviously 
a violation of the provision that no person is to be " deprived 
of life, liberty or property without due process of law." The 
"greenback" controversy was very remarkable. The supreme 
court decided at first that Congress had no power to make 
paper money a legal tender for debts. But the court was 
nearly equally divided ; and, when a vacancy occurred on the 
bench, members of the Senate (it was asserted) notified the 
president that they would not approve a new appointment 



No. 2] THE RIGID CONSTITUTION 2 \% 

unless the new man were in favor of the legality of greenbacks. 
The decision was soon reversed, and the legal tender acts were 
treated as valid, on the ground of the war power of the presi- 
dent. 1 Subsequently, in 1884, when there was no war to justify 
the issue of paper money, it was justified on the mere ground 
of the power to borrow money ! According to Von Hoist, 
public opinion still treats this decision as wrong ; but all pro- 
posals to amend the constitution so as to put the power beyond 
doubt have failed. The history of "greenbacks" surely indi- 
cates how undesirable is the strain put by a rigid and unalter- 
able constitution upon courts which have to interpret that 
constitution ; how unfair it is to the courts themselves to force 
them to decide between the logical requirements of a lifeless 
parchment and the imperative needs of a living people. It is 
worthy of notice that an express power to issue paper money 
was deliberately struck out of the draft constitution. Another 
of Marshall's great deductions, viz. the exemption of federal 
incomes from state taxation — a deduction based, I think, 
ultimately on his ideas of what is expedient where a federal 
government and a state government administer concurrently 
the same territory — has been put aside, as to Canada, by the 
judicial committee of the privy council ; and the supreme court 
of Victoria has decided that it is inapplicable in Australia. 2 
Probably Marshall was a better statesmen than the lords of the 
privy council. But are judges appointed for their statesmanship? 
Suppose that the framers of the constitution were to come 
again to earth, would they be able to recognize the edifice which 
they reared, to discern even its outlines under the accumulated 
parasitic growths of a century ? Dr. Bryce has well described 
the extra-constitutional agencies and devices as " flexible para- 
sites on a rigid stem." When I was in New Zealand some 
years ago, they showed me a stout timber tree called the rimu ; 
and round it was curling a gay, flowering creeper, which was 

1 It should be said, however, that Senator Hoar, in bis autobiography, strenuously 
(and, in the opinion of very many, successfully) contests the allegation that the bench 
was packed in the legal tender case. 

2 An appeal on this subject to the High Court of Australia has been allowed, and 
the Victorian decision has been overturned. 



214 POLITICAL SCIENCE QUARTERLY [Vol. XX 

called the rata. This fair and clinging rata, they told me, 
would wax stronger and thicker, and eventually kill the rimu 
for all its pride and seeming might. So it may be with this 
rigid constitution and the parasitic growths. What would the 
Fathers say if they could see that the president, in war-time, 
becomes a dictator with almost unlimited powers; that the 
vice-presidency has become an office of no significance, unless 
the president die within his term ; that party organization has 
deprived the presidential electors of the right to exercise an 
independent judgment and has become more powerful than 
Congress ; that federal judges are chosen from the same party 
as the president who chooses them ; that the president appoints 
the heads of departments, who form his cabinet, while individ- 
ual senators practically appoint subordinate officers ; and that 
the president freely exercises the power to veto bills, long after 
the king of England's power of veto has passed away? What 
would they say upon discovering that the boasted power of im- 
peachment has proved to be practically useless ; that it has be- 
come, as Jefferson said, " a mere scarecrow" or, as Ford calls 
it, " a rusted blunderbuss " ; and yet that President Jefferson 
had refused to obey the supreme court in the case of Aaron 
Burr, that President Jackson had refused to obey the court in 
the Georgia case ; that President Lincoln had instructed the 
military officers to disregard writs of habeas corpus ; and that 
when an appeal was pending as to the validity of the recon- 
struction laws after the war, Congress had taken away the right 
of the supreme court to decide the appeal? What would they 
think when they found that vast works of internal improvement 
were initiated and carried out by Congress at the instance of 
greedy local interests ; that the vast territory of Louisiana had 
been purchased without any sanction from the constitution; 
that the state of Texas had been admitted to the Union by 
joint resolution of the two Houses after the treaty of annexa- 
tion had failed to secure the concurrence of the requisite two- 
thirds of the Senate ? They would find, moreover, that without 
the consent of Virginia, 1 Congress had empowered part of the 

1 Consent was given by a body which Congress recognized as the legislature of 
Virginia. — Eds. 
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state to organize itself into a separate " West Virginia.." They 
would find that the president grants pardons even before sen- 
tence has been passed ; that he fills vacancies in offices without 
the consent of the Senate, and even when the Senate is sitting ; 
that he sends regular troops into a state in time of peace to 
quell a riot, although neither the state legislature nor the state 
executive has asked for assistance ; and that he can practically 
compel Congress to declare war, as in 1846. Should they 
visit the House of Representatives, they would find unconstitu- 
tional persons called " delegates " presenting to the members 
the views of some territory; they would find the speaker a 
strong party leader, using his great powers of controlling busi- 
ness and debate for the purpose of aiding or obstructing or 
moulding legislation ; they would find that there is no real 
criticism of measures, but that the most important part of the 
work is done by " standing committees," and that the depart- 
mental heads can hardly move a step without the concurrence 
of the committees. Should they repair to the Senate (which, 
as Washington conceived it, was to be a president's privy 
council), they would find that this body has marvellously in- 
creased its powers at the expense of the House; that the 
intention to give the national House the power of the purse, as 
a second House of Congress, has been frustrated; that the 
Senate more and more " loads the appropriations " and presses 
hard upon the executive ; that the president has to consult the 
senators before selecting officers; that the Senate amends 
treaties, and compels the president to consult its committee of 
foreign affairs before framing a treaty on most delicate interna- 
tional questions, where secrecy in the negotiation is essential. 

Yet, it may be said, the constitution has been greatly strained, 
has even been violated ; but does not this fact, that prohibitions 
are disregarded when they become irksome, show that when a 
written constitution is worked by a progressive people there is 
not much harm in rigidity? 

By no means. A tree may grow notwithstanding the iron 
band bound around it as a sapling ; but it grows deformed, 
stunted, wanting rondure and completeness. It is better 
that the sap should run up within the trunk than that suckers 
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and parasites should thrive without. Constrained, as they 
were, by the iron band of the constitution, too much of the 
energy of the political leaders has been spent on barren ques- 
tions of interpretation of a written document, in ascertaining 
what a dry piece of parchment means rather than what the 
people need. In examining the history of United States poli- 
tics every one must be struck with the legal and metaphysical 
subtleties of the debates. During the Civil war, it seems, there 
was an elaborate discussion whether it was an " insurrection " 
or a " public war." After the war, the question was : are the 
seceded states within the Union or outside it? This question 
placed the federal statesmen in an interesting logical dilemma : 
if the states were outside, the right of secession and the fact of 
secession were established ; if they were within, the seceded 
states were entitled to their constitutional rights. Charles 
Sumner is said to have held the theory that they had committed 
suicide as states. Stevens held that they were to be treated as 
conquered provinces and that the lands should be confiscated. 
The " forfeited rights " theory prevailed, and it was decided 
that the rights should be restored on certain conditions. In 
the conduct of American politics, those who seek to carry a 
measure have not merely to justify it as a matter of expediency, 
but also as being within the ambit of the constitution. It 
was thus with the controversies over the erection of a national 
bank, the imposition of a protective tariff, the spending of 
money on internal improvements, and the treatment of slavery 
in the territories. Lincoln and Douglas argued as lawyers as to 
the construction of a document. The slave-holders said that 
neither Congress nor the people of a territory could prohibit 
slavery therein. Douglas said the people of the territory could, 
but Congress could not. Lincoln urged that Congress could. 
War had to be invoked to solve the dispute. As Dr. Bryce 
says : " So the struggle over the interpretation of a document 
which it was found impossible to amend passed from the law 
courts to the battlefield." Another curious problem, almost as 
quaint as many of those discussed by the schoolmen in the time 
of Roger Bacon, was this : can there be a citizenship of the 
United States as distinct from the citizenship of a state ? The 
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answer was given by the war, without which there could not 
have been the fourteenth amendment. The proper working of 
state politics has been seriously hampered by the clause forbid- 
ding a state to pass any " law impairing the obligation of con- 
tracts." According to Mr. Coxe, nearly one-half of the cases in 
which state laws have been held invalid as violating the consti- 
tution are attributable to this unfortunate provision ; for the 
courts have treated ordinary legislative grants and charters of 
incorporation as contracts. What a field for long-winded legal 
discussion is thus opened ! How the minds of legislators are 
drawn from the pursuit of their true game, the public good, as 
hounds by a false scent ! Now, Gladstone and Disraeli, Morley 
and Chamberlain had no such burden of legal debate. They 
were able to confine their attention to the only proper issue : 
is this measure suited to the wants of live people? They had 
the immense advantage of dealing with things rather than with 
words ; they had not to work on the subtle distinctions of windy 
lawyers at every step. For in England, Parliament is, in theory, 
omnipotent. There is no fundamental law which Parliament 
cannot alter or repeal. In the Act of Union with Ireland, it 
was provided that the maintenance of the establishment of the 
Protestant Episcopal church should be " deemed an essential 
and fundamental part of the Union." If such words had been 
found in the American constitution, the church could not have 
been disestablished, even though the tension in some of the 
states should have been at breaking point ; but Gladstone, with 
the aid of his majority, was able to disestablish the church and 
yet to preserve the Union. Take also the fusion of the system 
of law and the system of equity by the Judicature Act of 1873, 
in England — a great advance in the direction of integrating and 
simplifying law. This reform is impossible in the United States 
federal courts; for the constitution, in defining the judicial 
power, says that it shall extend to all cases " in law and 
equity" ; and the distinction has to be preserved. So it is with 
the jury system. Experience has shown that the jury system 
can now safely be modified and restricted, with saving of ex- 
pense and avoidance of delay to the public and with advantage 
to the cause of justice. The English law has therefore relieved 
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the courts of the necessity of ordering a jury in very many 
cases. In the United States, however, no such reform is pos- 
sible; for the right of trial by jury is preserved by the constitu- 
tion in all common law actions when the matter in controversy 
exceeds in value twenty dollars, and the jury must be the time- 
honored jury of twelve, and must be unanimous for a verdict. 
So, when home rule is granted to Ireland, it will be granted by 
a mere act of the British Parliament ; whereas, if the Act of 
Union were part of a constitution such as the American, it 
could not be granted without the violence of war. Judge Jam- 
eson, in likening the provisions for amendment to safety-valves, 
happily added that the force needed to induce action should 
not be that which is necessary to explode the machine. 

The arguments in favor of rigidity in the constitution are 
stated fairly by Dr. Bryce. It is said to produce a sense of 
solidity and security, to prevent "tinkering" and rash change, 
and to protect a metaphysical abstraction caHed " state rights." 
The objection to "tinkering" has had full weight given to it, at 
all times. Dante speaks with withering scorn of the mutability 
of Florence, which in October would spin a thread to last only 
to mid-November. 1 Yet one does not find as many proposals 
for amendment of fundamental laws in Great Britain, where 
there is no constitutional restriction, as in the United States ; and 
it is a curious and interesting fact that the populous eastern 
and northern states have not changed their constitutions so 
frequently as the southern and western states. In these latter 
states, of course, an adaptation to a new environment has been 
in progress; but, as a rule, the more truly democratic the 
masses (I do not mean Democratic in the party sense), the 
less mutable, despite the theories of De Tocqueville, is the con- 
stitution. After all, the best kind of security is to be found in 
the general average of sanity of the people. It is for the 
people constitutions are made ; and it is surely for the people 
to say what changes should be made. According to the 
Declaration of Independence, governments derive their just 
powers from the consent of the governed. This great principle 

1 " Legge, moneta, offizio e costume 

hai tu mutato, e rinnovato membre." Purgatory, vi, 146. 
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was at the root of the revolutionary movement. But is it not 
one of the best pieces of irony in history, that the constitution, 
framed by a people who staked everything in a seemingly 
hopeless struggle against "taxation without representation," 
actually excludes the people of the District of Columbia from 
representation in the federal Congress and from participation 
in the election of president? Surely to prevent rash "tinker- 
ing " it is not necessary, in the case of such a nation as the 
United States, to forbid the repair of holes or fractures ; much 
less is it necessary, with a society expanding so enormously, to 
put its fundamental law within a wall of concrete and thus 
restrain it from its natural growth. 

There are three points which occur to me as material in 
considering the position of the amending power in the United 
States : 

( i ) The constitution of 1 787 was revolutionary. It did not 
grow organically out of any existing law. It was passed by a 
convention which had not authority to frame it; and it actually 
violated the articles of confederation of 1781. These articles 
were articles of " perpetual union," to be " inviolably observed 
by every state," ..." nor shall any alteration at any time 
hereafter be made in any of them unless such alteration be 
in a Congress of the United States and be afterwards confirmed 
by the legislation of every state." These conditions were not 
observed. 

(2) Every amendment involves at least two propositions: 
first, the present arrangement ought to be changed ; and sec- 
ond, this is the change to be made. It is the second proposi- 
tion which occasions the greatest dispute. As to this, the 
greater force, the majority, should have its way. If any re- 
straint is necessary to prevent " tinkering," it should be ap- 
plied in dealing with the first proposition. 

(3) It is matter proper for contract between sovereign states 
to decide what powers should be given to the common national 
organization ; but within the scope of the national powers the 
majority, not the minority, should determine the course to be 
pursued. 

The framework of the constitution of the United States is of 
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living interest, not only to the people of the United States, but 
to all the world ; for it has been imitated, in faults as well as 
excellencies, in many countries. Little Switzerland shows 
many marks of the great exemplar; the South and Central 
American republics even more. The frequent disturbances in 
those latter communities are to a great extent caused by at- 
tempts on the one side to ignore, and on the other to maintain, 
the fixed prescriptions of the written constitution. In Aus- 
tralia, we have appropriated much from the United States. We 
have even accepted the equal representation of the states in the 
Senate, together with the provision that the equal representa- 
tion is not to be altered to the prejudice of a less populous 
state without the consent of that state ! We have not profited, 
in this respect, by the bitter experience of the United States ; 
and for such a provision we have no such excuse as had the 
i ramers of the constitution of 1 787, who had to choose between 
union on any terms and anarchy. Time alone will tell whether 
this arrangement, which gives to particularist interests power to 
obstruct the general interest and allows a small minority to veto 
the action of the great majority, will have as baneful results as 
in America. There it seems really to have been the main 
cause of the slave power retaining its hold so long and finally 
convulsing the nation in civil war ; and there it still serves to 
obscure the true opinion of the nation, in its treaties and its 
relations with foreign powers as well as in the ordinary course 
of legislation. 

As for the people of the United States themselves, they have 
to face some very big problems for which their inexpansive 
constitution seems to be ill adapted. They have great corpor- 
ations and trusts and " combines " to handle. As Professor 
Adams has said : " The industrial, the political and the social 
influences that have been introduced into national life by the 
unprecedented growth of corporate powers are the occasion of 
grave apprehension." But this task cannot be discharged sat- 
isfactorily as long as each state can regulate its corporations 
and companies in its own fashion. The concentration of capital 
in modern industry makes it, one would think, essential to treat 
corporations on national lines. The nation has to regulate 
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over-sea colonies or dependencies in the Philippines and Porto 
Rico ; and, great as are the difficulties arising from the circum- 
stances and character of the inhabitants, the difficulties due to 
the limitations of the constitution appear to be even greater. 
The United States has widespread labor troubles ; but on such 
matters Congress cannot legislate. When there is one common 
tariff for imports, there is one economic area; and if the 
national legislature deals with the tariff it should be free to deal 
with labor problems. But the labor commission of 1898, after 
an elaborate inquiry, could merely make suggestions to the 
state legislatures. In theory the states can enact labor laws, 
but in fact they cannot deal with these matters effectually. 
Not only are the states powerless beyond their own borders, 
but the constitution fetters their action at every turn. During 
the year 1903 I understand that an eight- hour law, for con- 
tractors working for the state of New York or for any munici- 
pality in that state, was held void on the ground that it dis- 
criminated between citizens, imposing upon some contractors a 
disability which it did not impose upon others. On this prin- 
ciple, I suppose that if the farmers of New York can prevent 
the application of an eight- hour law to the farming industry, 
such a law cannot be applied to any industry. It is enough 
for me to say that whether the legislation in question be advis- 
able or inadvisable, such a barrier to modern tendencies is a 
real danger. " When there is no hope at all — when the insti- 
tutions themselves seem to place an unyielding barrier to the 
progress of improvement — the advancing tide heaps itself up 
behind them till it bears them down." x In the Australian con- 
stitution, we have managed to confer on the federal Parliament 
power to legislate for " conciliation and arbitration for the pre- 
vention and settlement of industrial disputes extending beyond 
the limits of any one state " ; and a bill providing for the exer- 
cise of this far-reaching power has already become law, 
although in what is regarded as a provisional form. 

In these matters the hands of America are tied; whether 
wisely or unwisely it is for Americans to judge. To my mind 

1 J. S. Mill, Miscellanies. 
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it is impossible to conceive of the constitution of 1787 continu- 
ing as it is. It may be that the extra-constitutional devices, to 
which a people so intensely alive and practical has been forced 
in working the machinery prescribed by an old and venerated 
document, will in the course of time pull down the constitu- 
tion and replace it; or it may be that by some almost super- 
human effort of patriotism and self-effacement all parties may 
unite to amend the amending power. I cannot foretell. It 
seems to be unquestioned that there is no power to amend ex- 
cept that contained in the constitution. The optimistic words 
of Mr. Justice Story: 

The general right of a society ... to change the government at the 
will of the majority of the whole people, in any manner that may suit 
its pleasure, is undisputed and seems to be indisputable ' 

have no acceptance in law, whatever they may have in political 
theory. But the problem will have to be faced some day. A 
high-spirited people cannot bear many repetitions of the 
humiliation of 1891, when, in connection with the riots in New 
Orleans, the national government had to confess its inability 
under the constitution to carry out its treaty obligations with 
Italy. The anomaly of living under one law as to marriage 
and corporations and bills of exchange and crimes in New 
York, and under another law across the ferry in Jersey City, is 
too glaring. That so great a nation has so long submitted to 
be fettered in its movements by a garment made for it in its 
infancy is amazing, and is of itself evidence that the people 
could well be trusted with full liberty in the shaping of their 
own destiny. 

Henry Bournes Higgins. 

Parliament House, Melbourne, Australia. 

1 Story, Commentaries (3d ed.), vol. i, sec. 395. 



